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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1939 


No. 7408 

Frank A. Cardillo, Deputy Commissioner, 
United States Employees’ Compensation Com¬ 
mission, and John W. Garner, appellants 

v. 

Hartford Accident and Indemnity Company, a 
Corporation, appellee 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The judicial proceedings in the present ease orig¬ 
inated in the District Court of the United States 
for the District of Columbia where the appellee 
filed a complaint (R. 1—1) under authority of sec¬ 
tion 21 (b) of the Longshoremen’s and Harbor 
Workers’ Compensation Act of March 4, 1927 (44 
Stat. 1424; U. S. C., Title 33, Chapt. 18, Sec. 921 
(b)), which was made applicable to the District of 
Columbia by the Act of May 17,1928 (45 Stat. 600, 
Chapt. 612, See. 1; D. C. Code (1930), Title 19, 



2 


Chapt. 2, Sec. 11), seeking to have the court review 
and permanently enjoin the enforcement of the 
compensation order of January 20, 1939, filed by 
the appellant, Cardillo, awarding compensation to 
the appellant, Garner (R. 4-6). On February 16, 
1939, appellants Cardillo and Garner filed a joint 
motion to dismiss the complaint (R. 28). On March 
29,1939, the court entered a final decree overruling 
said motion and setting aside the compensation 
order of January 20, 1939, and permanently en¬ 
joining its enforcement (R. 29). It is from this 
final decree that the present appeal has been taken 
under authority of section 7 of the Act of February 
9,1893 (27 Stat. 434, Chapt. 74; D. C. Code (1925), 
Sec. 226), permitting appeals to be taken to the 
United States Court of Appeals for the District of 
Columbia from the decrees of the District Court of 
the United States for the District of Columbia. 

STATEMENT OF CASE 

This case arises out of a compensation order 
filed on January 20, 1939, by Frank A. Cardillo, 
deputy commissioner, District of Columbia com¬ 
pensation district, United States Employees’ Com¬ 
pensation Commission, awarding compensation to 
John W. Garner, who sustained injury on July 20, 
1938, resulting in temporary total disability and 
permanent partial disability to his left hand. This 
injury occurred while Garner was working as a 
chauffeur for the Green Line, Incorporated, an em¬ 
ployer owning and operating a fleet of sightseeing 
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buses and other vehicles in the District of Columbia 
and whose liability for the payment of compensa¬ 
tion is insured by the appellee, Hartford Accident 
and Indemnity Company (R. 4, 5, 6). The said 
compensation order was issued by the deputy com¬ 
missioner pursuant to the provisions of the compen¬ 
sation law in force in the District of Columbia; 
namely, the Longshoremen’s and Harbor Workers’ 
Compensation Act of March 4,1927 (44 Stat. 1424; 
U. S. C., Title 33, Chapt. 18, Secs. 901, et seq.), as 
made applicable to the District of Columbia by the 
Act of May 17,1928 (45 Stat. 600, Chapt. 612, Sec. 
1; D. C. Code (1930), Title 19, Chapt. 2, Sec. 11). 

A hearing on Garner’s claim for compensation 
for disability resulting from said injury was held 
before the deputy commissioner on December 14, 
1938 (R. 6), and the compensation order of Jan¬ 
uary 20,1939, was based upon the evidence adduced 
at said hearing. On January 27,1939, the appellee, 
Hartford Accident and Indemnity Company, filed 
a complaint in the lower court, seeking to have the 
court review and permanently enjoin the enforce¬ 
ment of said compensation order (R. 1, 2, 3, 4). 
The complaint set forth in substance as grounds for 
the relief prayed for therein that the finding of fact 
of the deputy commissioner in the compensation 
order of January 20, 1939, to the effect that the 
injury to John W. Garner arose out of and in the 
course of his employment, “is not borne out by the 
evidence taken before the Deputy Commissioner 
* * * and is not substantiated by the evidence 
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contained in the transcript * * * and that the 
said Frank A. Cardillo had no evidence upon 
which he might properly make his Findings of Fact 
and Award” (R. 2, 3). The transcript of testi¬ 
mony taken at the hearing before the deputy com¬ 
missioner on December 14,1938, was, by stipulation 
of counsel, made a part of the complaint (R. 30). 

On February 16, 1939, defendants Cardillo and 
Gamer filed a joint motion to dismiss the complaint 
(R. 28). On March 29, 1939, the court entered a 
final decree overruling said motion and setting 
aside the compensation order of January 20, 1939, 
and permanently enjoining its enforcement (R. 
29). It is from this decree that the present appeal 
has been taken. 

STATUTE INVOLVED 

This case involves the application of part of sub¬ 
division (2) of section 2 of the Act of March 4, 
1927 (44 Stat. 1424,1425; U. S. C., Title 33, Chapt. 
18, Sec. 902 (2)), which subdivision reads as 
follows: 

Sec. 2. When used in this Act— 

(2) The term “injury” means accidental 
injury or death arising out of and in the 
course of employment, and such occupa¬ 
tional disease or infection as arises naturally 
out of such employment or as naturally or 
unavoidably results from such accidental in¬ 
jury, and includes an injury caused by the 
willful act of a third person directed against 
an employee because of his employment. 
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STATEMENT OF POINTS 

1. That the findings of fact contained in the com¬ 
pensation order, complained of by the appellee, 
are supported by competent evidence, and should, 
therefore, be regarded by this Honorable Court as 
final and conclusive. 

2. That on the facts as found by the deputy com¬ 
missioner, and as shown by the record, the lower 
court erred in not holding that the injury sustained 
by appellant Garner arose out of and in the course 
of his employment, within the meaning of section 
2 (2) of the local compensation law, and in not sus¬ 
taining appellants’ motion to dismiss the complaint. 

SUMMARY OF ARGUMENT 

1. There was competent evidence to support the 
deputy commissioner’s finding that Garner was in¬ 
jured while returning to work in his employer’s 
automobile after eating lunch; that he had no defi¬ 
nite lunch period and was authorized to take his 
lunch at any convenient time and place; that the 
employer did not prohibit the use of its car for 
such purpose, a custom to such effect having been 
shown to have existed. 

2. It is well established that an injury may be 
regarded as having arisen out of and in the course 
of employment even though the employee at the 
time of injury was not actually at work but was 
waiting to perform his work and even though he 
had temporarily left the scene of employment. 

172081—39 - 2 
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3. Garner’s excursion to the lunchroom was not 
unauthorized. 

4. Injuries to employees received while going to, 
returning from, or while partaking of, a meal dur¬ 
ing an interval in the employment, whether upon or 
away from the industrial premises of the employer, 
arise out of and in the course of the employment in 
cases involving circumstances such as in the present 
case. 

5. Injuries to employees while going to work, as 
was Garner, in vehicles furnished by the employer 
for that purpose are regarded as compensable. 

6. Injuries to “outside workers,” such as 
Garner, while going to work are regarded as 
compensable. 

ARGUMENT AND AUTHORITIES 
The facts involved 

There appears to be no substantial dispute as to 
the material facts in this case. The material ques¬ 
tion is one of law, namely, whether at the time of 
injury Garner was performing service bringing 
his injury within the purview of the compensation 
law. In the compensation order of January 20, 
1939, the deputy commissioner found the circum¬ 
stances under which John W. Garner was injured 
to be as follows (R. 5): 

I that on the said day (July 20, 1938) the 
claimant herein, while performing service as 
a chauffeur for the employer, sustained per¬ 
sonal injury resulting in his disability when 
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the automobile which he was driving sud¬ 
denly swerved to the left, jerking the wheel 
from his hand, and in attempting to steer 
the car back onto the road it overturned, 
causing the claimant to suffer a crushing of 
the left hand and forearm, necessitating am¬ 
putation at the forearm * * * that the 
employer’s business is the dispatching of 
sightseeing passengers to various points by 
means of buses and automobiles; that at 
10: 00 a. m. on July 20, 1938, the regular bus 
left the Commodore Hotel with passengers 
for a sightseeing tour of the public buildings 
of Washington; that after the bus had left 
the hotel, four other passengers appeared; 
that the claimant was thereupon instructed 
to transport the said passengers to the Bu¬ 
reau of Printing and Engraving where con¬ 
nections would be made with the bus; that 
the claimant left the hotel at 10:30 a. m. 
with the four passengers in a Packard car; 
that lie discharged the passengers at the Bu¬ 
reau of Printing and Engraving; that ac¬ 
cording to the instructions received from his 
superior, he then proceeded to Mount Ver¬ 
non in Virginia where he was to pick up 
passengers at 12 o’clock noon, and bring 
them back to the hotel; that he arrived at 
Mount Vernon at 11:15 a. m.; that having 
to wait forty-five minutes for his passengers, 
he decided to have lunch; that he drove on 
about two miles to a lunchroom where he 
ate his lunch; that he completed his lunch 
in fifteen minutes and proceeded to return 
along the same route to Mount Vernon; that 
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at approximately 11:50 a. m., when he ar¬ 
rived at a point about one-quarter of a mile 
from the Mount Vernon parking lot, the 
car overturned; that the nature of the em¬ 
ployee's occupation required him to be on 
the highways; that the claimant had no reg¬ 
ular hours of employment; that the em¬ 
ployer had promulgated no rules or issued 
any instructions to its drivers with respect 
to the route to be taken to and from Mount 
Vernon or to the time or the place where 
lunch was to be had; that there was no def¬ 
inite lunch period set aside for the drivers; 
that they had to eat lunch wherever and 
whenever they could according to the op¬ 
portunity and time available; that the em¬ 
ployer did not prohibit the use of its car by 
the driver in order to get to a lunchroom; 
that the injury arose out of and in the course 
of employment * * *. 

Examination of the record of the hearing before 
the deputy commissioner on December 14, 1938, 
shows beyond question that the facts quoted above 
from the findings of fact in the compensation order 
are supported by competent and substantial evi¬ 
dence and should therefore be regarded as final and 
conclusive, and not subject to being set aside upon 
judicial review. Del Veccliio v. Bowers, 296 U. S. 
280 (1935); Voehl v. Indemnity Insurance Com¬ 
pany of North America, 288 U. S. 162 (1933) ; 
Iloarje, deputy commissioner v. Employers Lia¬ 
bility Assurance Corporation, Ltd., 64 Fed. (2d) 
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715, 62 App. D. C. 77 (1933), cert, den., 54 S. Ct. 
54 (1933); New Amsterdam Casualty Co. v. Hoage, 
deputy commissioner, 62 Fed. (2d) 468, 61 App. 
D. C. 306 (1932), cert, den., 288 U. S. 608 (1933). 

In Voehl v. Indemnity Insurance Company of 
North America, supra, the United States Supreme 
Court specifically held that the deputy commis¬ 
sioner’s findings of fact relating to the question 
whether an employee’s injury arose out of and in 
tire course of his employment are to be taken as 
final and conclusive where supported by evidence. 

It is also well established that logical deductions 
and inferences which may be and are drawn by a 
deputy commissioner from the evidence may not 
be set aside upon judicial review’: Michigan 
Transit Corp. v. Brown, deputy commissioner, 56 
Fed. (2d) 200 (D. C. Mich. 1929); Del Veccliio v. 
Bowers, supra; George L. Eastman Co. v. Indus¬ 
trial Accident Commission, 200 Pac. 17, 186 Calif. 
587 (1921) ; Eastern Steamship Lines, Inc. v. Mon¬ 
ahan, deputy commissioner, 21 Fed. Supp. 535 
(D. C. Me. 1937). 

The following is a narration of so much of the 
testimony taken before the deputy commissioner 
as supports his conclusions complained of in the 
bill. This narration is not intended to cover all the 
testimony, because under the rule above cited it is 
only necessary to show that there is some evidence 
to support the deputy commissioner’s findings of 
fact. 
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The sole issue before the deputy commissioner at 
the hearing of December 14, 1938, was, in sub¬ 
stance, whether the injury sustained by Gamer on 
July 20, 1938, arose out of and in the course of his 
employment by the Green Line, Inc. (R. 7). 

John W. Garner, the claimant, testified at this 
hearing, among other things, that he did not have 
any instructions from his employer regarding his 
eating period; that he had to eat when and where 
he could because he had no regular lunch hour; that 
while there was a restaurant at Mount Vernon, 
he did not go to that restaurant because the food 
there is not as substantial as “at the other place, and 
you get more for your money at the other place’’ 
(R. 9); that while on the job he would eat when¬ 
ever he had time to eat; that he had no instruc¬ 
tions at all as to when he should have lunch; that his 
employer did not tell him where or when he could 
eat and the only understanding he had was that he 
might eat whenever he got time to eat or when he 
felt like it; that the road he took from Mount 
Vernon to the lunch room was the shortest and most 
direct route and he took the same route back 
(R. 19). 

William James Hutchinson, President of the 
Green Line, Inc., testified that there is no rule as to 
where and when the drivers of the company’s sight¬ 
seeing buses should eat and none of them have any 
regular hours to eat, there being no understanding 
at all as to lunch hours; that there is no rule against 
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their eating while waiting for passengers; that 
Garner’s conduct on July 20 in going to eat in the 
lunch room, as testified by him, was not in violation 
of rules; that it is not in violation of company’s 
rules for one of the drivers to use the employer’s 
car in going a short distance for his lunch (R. 21). 

The injury to Garner arose out of and in the course of 

his employment 

According to the undisputed testimony, Garner 
arrived at his loading point in Mount Vernon at 
11:15 a. m., fortv-five minutes before he was due to 
pick up his passengers. If Garner had stayed at 
Mount Vernon from 11:15 a. m. to 12: 00 noon on 
the day of his injury, there could have been no ques¬ 
tion but that his employment continued during the 
time that he waited for the passengers. It is well 
established that an injury may be regarded as hav¬ 
ing arisen out of and in the course of employment, 
even though the employee was not actually at work 
at the time of injury. Injuries sustained during 
periods of suspension of work are usually referred 
to by the courts as “waiting time” cases and are 
uniformly regarded as compensable. West Penn 
Sand and Gravel Co. v. Norton, deputy commis¬ 
sioner, 95 Fed. (2d) 498 (C. C. A. 3, 1938), (a case 
arising under the Longshoremen’s Act from which 
the local compensation law is derived) ;Bidl Insular 
Li ne, Inc., v. Schwartz, deputy commissioner, 23 
Fed. Supp. 359 (D. C. N. Y. 1938), (another ease 
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rising under the Longshoremen’s Act); Norris v. 
New York Central B. B. Co., 246 N. Y. 307, 158 N. 
E. 879 (1927) ; Snear v. Eiserloh, 144 So. 265 (La. 
App. 1932) ; Dzikowska v. Stcperior Steel Co., 103 
Atl. 351, 259 Pa. 578; Wisconsin Mutual Liability 
Co. v. Industrial Comm, of Wisconsin, 232 N. W. 
885, 202 Wis. 428; North Carolina B. Co. v. Zach¬ 
ary, 232 XL S. 248 (1914). 

Would Garner’s departure from the immediate 
vicinity of Mount Vernon for any proper purpose 
necessarily take him out of the ambit of his employ¬ 
ment? The courts say that an employee who 
leaves the scene of his employment while waiting 
to perform his work does not necessarily forfeit the 
protection of the workmen’s compensation law. 

In the Norris case, supra, the decedent, who was 
employed by a railroad to unload cans of milk from 
railway cars, during a temporary cessation of work 
left his place of employment and his body was later 
found some distance away. The court in sustain¬ 
ing an award of death benefits said, in £>art: 

The fact that Norris was not actually at 
work when the accident occurred does not 
impugn the finding; nor does the fact that 
he was, at the time, absent from the precise 
spot where his work must have been per¬ 
formed. Due to the nature of his employ¬ 
ment, there was a temporary cessation of the 
work. Norris was obliged to suspend until 
such time as further motortrucks, to which 
he could make delivery, might arrive. Dur¬ 
ing the interim he teas not required to remain 
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a prisoner caged in the freight car contain¬ 
ing the cans to be unloaded. [Italics sup¬ 
plied.] 

Accord: North Carolina li. Co. v. Zachary, supra. 

So, in the present case, Garner, while waiting for 
his passengers at Mount Vernon, was not required 
by the exigencies of his employment to remain 
immobile during the three-quarter hour waiting- 
time. During such period there was no severance 
of the relation of employer and employee nor can 
it fairly be said that there was any abandonment 
of his employment; his employer’s testimony con¬ 
tradicts any such notion. Garner was acting in a 
manner entirely consistent with the duties expected 
of him and was endeavoring to conform the neces¬ 
sity of eating lunch with the requirements of his 
job, thus serving the convenience of his employer. 

Was it material to the present issue that the pur¬ 
pose of Garner’s departure from Mount Vernon 
was to obtain lunch? Whether this excursion to 
the restaurant on U. S. Route No. 1 would have 
been an abandonment of Garner’s employment if 
his employer had expressly forbidden him to eat 
lunch between 11:15 a. m. and noontime, might be 
a serious question. But such a situation did not 
exist in this case. It was testified by Garner and 
admitted by the President of the employing com¬ 
pany that the drivers for the company had no reg¬ 
ular lunch hour and were not forbidden to take 
their meals during working hours wherever and 
whenever it should be convenient and that it was 

172081—.10-3 
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customary for them to do so. It seems proper to 
infer, therefore, that Gamer’s partaking of lunch 
under the circumstances was not unauthorized, and 
since no rule of the company required him to eat 
at any particular place it would appear that he 
might properly eat wherever he pleased so long as 
he returned to Mount Vernon bv noontime. It so 
happened in the present case that Garner availed 
himself of a normal break in his time of employ¬ 
ment, seizing an opportune moment to serve the 
convenience of his employer and also to satisfy 
his hunger. 

It having been shown that Garner’s excursion in 
the present case to obtain lunch was not unauthor¬ 
ized, the next question in logical sequence is 
whether the nature of his errand was such as to take 
him out of the course of his employment as a mat¬ 
ter of law. Courts in many jurisdictions have held 
that under certain circumstances injuries sustained 
by employees while going to or from, or even while 
partaking of, their meals during an interval in their 
employment may be deemed to have arisen out of 
and in the course of the employment. This rule is 
well established with respect to an injury sustained 
under certain circumstances not only upon, but also 
away from, the industrial premises or plant of the 
employer. 

In the following cases an injury received by the 
employee upon the industrial premises while he was 
going to, returning from, or partaking of a meal 
during an interval in the employment was held to 
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have arisen out of and in the course of the em¬ 
ployment : 

Belir v. Industrial Accident Comm,, 14 
Pae. (2d) 915,126 Cal. App. 522; 

Thomas v. Proctor & Gamble Mfg. Co., 
179 Pac. 372, 104 Kans. 432 (1919) ; 

Humphrey v. hid. Comm, of III., 120 N. E. 
816, 285 Ill. 372; 

White v. E. T. Slattery Co., 127 N. E. 597, 
236 Mass. 28 (1920) ; 

Krause v. Swartwood, 218 N. W. 555, 174 
Minn. 147; 

Donion v. Kips Bay Brewing & Malting 
Co., 179 N. Y. S. 93,189 App. Div. 415; 

Kingsport Silk Mills v. Cox, 33 S. W. (2d) 
90,161 Tenn. 470; 

Racine Rubber Co. v. Ind. Comm., 162 N. 
W. 664,165 Wis. 600; 

Blovelt v. Sawyer (1904), 1 K. B. 271, 6 
W. C. C. 16 (English); 

:Milwaukee Western Fuel Co. v. Industrial 
Commission, 150 N. W. 998, 159 Wis. 635; 

Domres v. Syracuse Safe Co., 240 N. Y. 
611, 148 jST. E. 726 (cited in the opinion in 
Norris v. N. Y. Central R. R. Co., supra). 

In the case of Haller v. City of Lansing, 195 
Mich. 753, 758, 162 N. W. 335, 337, the court, in 
affirming an award of compensation to an employee 
injured during his lunch hour in the toolhouse of 
his employer, where lie had gone to eat lunch, said, 
in part: 

As directly applied to the noon intermis¬ 
sion, it is a long and well-settled rule that 


16 


the service tie, or contractual relations and 
obligations between master and servant, is 
not broken by such suspension of all activi¬ 
ties directly beneficial to the employer. 

In a relatively large number of cases an injury 
received by an employee away from the industrial 
premises, while he was going to, returning from, or 
partaking of, a meal during an interval in the em¬ 
ployment, was held to have arisen out of and in the 
course of such employment. 

In the case of T. J. Moss Tie Company v. Tan¬ 
ner, 44 Fed. (2d) 928 (C. C. A. 5,1930), cert. den. 
51 S. Ct. 353, which was a case arising under the 
Longshoremen’s Act, it was held that an injury to 
an employee during the midday intermission on his 
way to lunch while crossing a vessel alongside the 
barge on which he was employed arose out of and 
in the course of his employment. 

In the case of Bollard v. Engel, 4 N. Y. S. (2d) 
363, af£’d278 N. Y. 463 (1938), the lower court su¬ 
stained an award of compensation to an automo¬ 
bile salesman who was injured while returning to 
the employer’s salesroom from a restaurant across 
the street where he had gone to eat his supper. The 
opinion is in part as follows: 

It is true that the lunch hour is part of the 
time which the employee devotes to a pur¬ 
pose ancillary to his work. In order that 
a workman mav continue to render service it 

i * 

is essential that he eat. The mere fact that 
he is not paid for that particular time and 
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that while eating he is not engaged in the 
main purpose of his work does not justify 
us in holding as a matter of law that he 
ceases to be in the service of his employer. 
Such acts as are necessary to the health, com¬ 
fort, and convenience of the employee, while 
at work, though strictly personal to himself, 
and not acts of service and only remotely 
and indirectly conducive to the object of the 
employment, are incidental to the service. 
While a workman is eating it is true that he 
administers unto himself, but in a remote 
sense this act contributes to the furtherance 
of the work of the employer. It would be 
taking too technical a view of the law to say 
that a pause in the actual course of his work 
by an employee for the purpose of eating is a 
break in his employment from the time he 
stops work to the time when he begins again. 
We must take a broader view' and treat the 
employee as continuing in his employment. 
[Italics supplied.] 

The Court of Appeals affirmed the decision of the 
lower court in the Bollard case with a per curiam 
opinion as follows: 

We think the evidence warranted the find¬ 
ing that the employment was not interrupted 
while the deceased was returning from sup¬ 
per on the occasion in question. (Cf. John¬ 
son v. Smith, 263 N. Y. 10; Goldman v. Han¬ 
cock Mutual Life Insurance Co., 276 N. Y. 
582.) The employer's first report of injury 
was not without probative force merely 
because it was not made upon personal 
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knowledge. ( Gangi v. Fracliis, 227 N. Y. 452, 
456-457.) 

The only conclusion that may properly be drawn 
from this rather cryptic ojnnion, taken together 
with the italicized language in the lower court’s 
opinion, is that previous inconsistent decisions of 
the Court of Appeals, such as Johnson v. Smith and 
Goldman v. Hancock Mutual Life Insurance Com¬ 
pany, cited in the per curiam opinion, are to be 
regarded as overruled with respect to the question 
of the compensability of injuries sustained during 
lunch periods off the industrial premises. The ref¬ 
erence in the per curiam opinion to the employer’s 
report is apparently designed merely to dispose of 
the carrier’s contention in that case that an admis¬ 
sion in the employer’s report that the deceased was 
injured in his regular occupation was not compe¬ 
tent evidence because of its liearsav character. 
Counsel for the appellee in the present case con¬ 
tended in the lower court that the admission in the 
employer’s report in the Bollard case “was suffi¬ 
cient to fix liability against the employer, so that 

this case is not an authority for the action of the 

* 

deputy commissioner” in the Garner case. How¬ 
ever, careful examination of both opinions in the 
Bollard case fails to support any attempt to dis¬ 
tinguish it from the Garner case on that basis. Ob¬ 
viously the opinion of the New York Court of 
Appeals does not hold that the employer’s report 
was conclusive evidence of the circumstances of 
the injury but merely that it “was not without 
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probative force,” and there is no reason to sup¬ 
pose that the Court of Appeals had in mind only 
the statement in the employer’s report when it con¬ 
cluded that “the evidence warranted the finding 
that the employment was not interrupted while the 
deceased was returning from supper on the occasion 
in question.” 

In the case of Jones v. Casualty Reciprocal Ex¬ 
change , 250 S. W. 1073 (Tex. 1923), the court sus¬ 
tained an award of compensation to an employee 
who, during the noon hour, after eating dinner, was 
returning in his employer’s truck to his place of 
work and was injured in a collision several blocks 
from the plant, the employer having permitted the 
use of the truck as a means of transporting his em¬ 
ployees to and from work. It may be noted that 
the facts in that case were strikingly similar to 
those in the present case. The opinion of the court 
was, in part, as follows: 

He was returning to the premises solely 
for the purpose of doing the same work that 
he had been doing in the forenoon, and it was 
not for purposes purely of his own that he 
was on the highway, nor was he at the time 
doing or performing any act or service per¬ 
taining to himself or his pleasure, dissoci¬ 
ated from his employment. His act of “re¬ 
turning to his work” was manifestly an act 
actually about and having direct actual rela¬ 
tion to the work for which he was engaged. 

It has been determined that within the 
meaning of the Compensation Acts the pe- 
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riod of employment does not necessarily 
cease with the actual performance of the 
special work or during the interval of the 
noon hour allowed for meals and recreation. 
4 Nog. and Comp. Cases, Anno. p. 119. The 
reason of the rule so laid down is that an 
employee is entitled to do, and therefore em¬ 
ployed to do, such act as returning to the 
employer’s premises to resume the actual 
work, because both parties contemplate that 
such act shall be done. [Italics supplied.] 

In the case of Stratton v. Interstate Fruit Co., 
199 N. W. 117, 47 S. D. 452 (1924), the court sus¬ 
tained an award of compensation to a truck 
driver employed to deliver soft drinks, fruit, etc., 
who was injured about one o’clock in the afternoon 
while returning to work from his home where he 
had eaten his lunch. The court said, in part: 

* * * as long as he was driving that 
truck and doing what he was employed to do, 
he was under his employer’s control, and it 
is immaterial whether it was 10 minutes 
after 1 o’clock, when by the terms of his em¬ 
ployment he was required to be at work, or 10 
minutes before 1, when he was, by the terms 
of his employment, off duty, or whether he 
was driving south on Main avenue or on 
Minnesota avenue, two blocks west of Main 
avenue. 

This portion , of the opinion could be aptly ap¬ 
plied to the present case by substituting “12 
o’clock” for “1 o’clock” and “U. S. Koute No. 1” 
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and “Memorial Drive” for “Main avenue” and 
“Minnesota avenue,” respectively. 

In the case of Industrial Commission of Ohio v. 
Henry, 180 N. E. 194, 124 Ohio St. 616 (1932), it 
appeared that a milk-wagon driver, having re¬ 
ported for work at 2 a. m., given his order for the 
milk required on his route, and gone across the 
railroad tracks to breakfast, was killed while re¬ 
turning across the tracks. It was held that the 
trial court had properly refused to charge the jury 
that if they found the employee had been killed 
while returning to his place of work from a res¬ 
taurant where he had eaten breakfast, such injury 
could not be one arising out of and in the course of 
employment. The appellate court said, in part: 

The record shows it was the custom for 
the men who worked during night hours at 
the dairy, after they had started their em¬ 
ployment, while waiting for the orders to be 
filled, to go to get their breakfast, and then 
return to the plant. This was the prac¬ 
tice * * * acquiesced in by their em¬ 

ployer, evidently because it contributed to 
the men’s efficiency. Hence it was a custom 
incidental to the employment and the em¬ 
ployer contemplated that Henry should act 
according to the custom. 

So, in the present case the practice of the bus 
drivers of the Green Line Co., to go to eat their 
meals wherever and whenever it suited the con¬ 
venience of their particular jobs, was acquiesced in 
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by their employer, apparently because it contrib¬ 
uted to the efficiency of the drivers and was, there¬ 
fore, a custom incidental to their employment. 

In the case of Sheehan v. Board of Trustees, 
9 N. Y. S. (2d) 235, 256 App. Div. 148 (Jan. 1939), 
it appeared that a street laborer had been injured 
while going from his home, where he had eaten his 
lunch, to meet his employers truck on the highway 
by prearrangement. It was held that the claim had 
been improperly rejected by the Industrial Board, 
the court citing in its opinion the following quota¬ 
tion from the opinion in Bennett v. Marine Works, 
Inc., 273 N. Y. 429, 7 N. E. (2d) 847, 848 (1937) 
(see below): 

Following the liberal approach in dealing 
with this branch of the law, the decisions 
have gone further and have held that em¬ 
ployment begins when travel from home 
toward the first customer commences. So 
such employees (i. e., outside workers), if 
they are not required to report first to the 
office of their employer, are held to be within 
the course of their employment from the 
time they leave their home, or the place 
where they passed the night, with the inten¬ 
tion of going directly to visit a customer. 

The court concluded in the Sheehan case that the 
employee “was on his master’s business, doing his 
employer's bidding and acting in his employer’s 
interest when the accident happened.” 

In Jimeson v. Industrial Accident Commission 
of California, 73 P. (2d) 1238, 23 Calif. App. (2d) 
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634 (1937), it appeared that an employee was in¬ 
jured on a public road while driving his own car 
from his place of work to his employer’s head¬ 
quarters for lunch. The court set aside the order 
of the Industrial Commission rejecting the claim, 
saying in part: 

It is evident that if he had been injured 
while returning for lunch in the company’s 
truck there would be little or no question 
that he would have been entitled to compen¬ 
sation, and * * * the fact that lie was 
traveling in his own machine at the time he 
was injured does not operate to deprive him 
of the right to compensation. 

In Monroe County v. Indent rial Commission, 193 
N. W. 597, 184 Wis. 32 (1924), the court sustained 
an award of compensation to a highway employee 
who had been injured while returning to the high¬ 
way after having eaten dinner at a camp provided 
by his employer, which camp was separated by a 
village block from the highway. The opinion con¬ 
tained the following: 

When the plaintiff left his work and went 
to his dinner, it would seem that he was as 
much in the course of his employment as 
though he had gone to a toilet, or for a drink 
of water. 

In J. E. Porter Co. v. Industrial Commission of 
Illinois, 133 N. E. 652, 301 Ill. 76 (1921), the court 
sustained an award of compensation to a traveling 
salesman, who, having arrived home from the busi¬ 
ness of his employer about 11: 40 a. m., stopped for 
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lunch and was injured on the public highway while 
returning to his employer’s factory. The court 
stated: 

The fact that he found it convenient on his 
way to the office to get his lunch at his home 
and stopped there for that purpose is not 
sufficient, of itself, to take the accident out 
of the provisions of the Workmen’s Com¬ 
pensation Act. 

In the case of Bisdom v. j Kerb rat, 232 N. W. 408, 
251 Mich. 316 (1930), the court affirmed an award 
of compensation to a solicitor of landscape work 
who was injured during an intermission in his 
work while on his way home to get dinner. The 
court declared: 

He was acting within the course of his 
employment and in accordance with the 
directions of his employer at the time he 
suddenly met with his death through the 
hazards incurred on the public highway. 
The injuries arose out of the employment. 

In Manchester Street Railway v. Barrett, 265 
Fed. 557 (C. C. A. 1,1920), the court, in sustaining 
an award of compensation to a motorman injured 
after having alighted from his employer’s trolley 
on his way home to dinner, made the following 
comment: 

Allen rode home on the defendant’s car 
and alighted therefrom as an incident of his 
employment. He was not out as a pleasure 
seeker or as a church-goer. He was a mo- 
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torman going to his dinner. Under such 
circumstances the overwhelming weight of 
authority is that the injury was suffered as 
a natural incident of his work. 

In the case of In Be Sundine, 105 N. E. 433, 218 
Mass. 1 (1914), an award of compensation was sus¬ 
tained in favor of an employee, who, having left 
her workroom at noon to get lunch, was injured, 
while returning to work, on a flight of steps not 
under the employer’s control. The opinion was in 
part as follows: 

The first contention, that she was not in 
the employ of Olsen while she was going to 
lunch, cannot be sustained. Her employ¬ 
ment was by the week. It would be too nar¬ 
row a construction of the contract to say 
that it was suspended when she went for 
this merely temporary purpose, and was re¬ 
vived only upon her return to the workroom. 
It was an incident of her employment to go 
out for this purpose. 

***** 

We are of opinion that * * * the in¬ 
jury that occurred to her * * * “arose 

out of and in the course of” her employment. 

Accord: Zeier v. Boise Transfer Co., 254 P. 209, 
43 Idaho 549 (1927); Green v. Chippewa Co., 250 
N. W. 679, 189 Minn. 627 (1933); Low v. Gen. 
Steam Fishing Co. (1909) A. 0. (Eng.) 523; Mar¬ 
tin v. Lovibond, 7 B. W. C. C. 243 (Eng.). See 
also II. W. Kelson It. Const. Co. v. Ind. Com. of 
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III., 122 N. E. 113, 286 Ill. 632 (1919), the opinion 
in which ease contains the following dictum: 

The general rule announced in both Eng¬ 
lish and American decisions is that going to 
lunch by an employee is an incident of his 
employment; that the dinner hour, although 
not paid for by the employer, is included in 
the time of employment; that a temporary 
absence from the place of employment for 
the purpose of procuring food does not sus¬ 
pend the employment; that an injury oc¬ 
curring during such a temporary absence 
arises out of and in the course of such em¬ 
ployment; and that it makes no difference 
that the injury occurred off the premises of 
the employer if the employee was using 
premises which he had a right to use and 
which provided the only available way to 
reach the point to which he was going for 
lunch. [Italics supplied.] 

Applying this dictum to the present case, it may 
be pointed out that Garner, in traveling along U. S. 
Route No. 1 to and from the restaurant where he 
ate his lunch on the day of injury, “was using 
premises which he had a right to use and which pro¬ 
vided the only available way to reach the point to 
which he was going for lunch.” 

Even though it be conceded, arguendo, notwith¬ 
standing the foregoing array of authorities, that 
ordinarily an injury occurring during the lunch 
hour o it the industrial premises may be deemed not 
to arise out of and in the course of the employment, 


27 


it is submitted that the injury in the present case 
was attended by special circumstances which would 
distinguish this case from other cases opposed to 
the authorities cited above. One of these circum¬ 
stances is the fact that Garner, at the time of his in¬ 
jury, was driving back to his post of duty at Mount 
Vernon in a vehicle furnished him by his employer, 
which he was authorized to use for that purpose. 
As already indicated above, it was found bv the 
deputy commissioner in the compensation order 
of January 20, 1939, on the basis of evidence ad¬ 
duced at the hearing, that Garner’s “employer did 
not prohibit the use of its car by the driver in order 
to get to a lunchroom.” 

In the case of Walker v. Mills Engineering Const . 
Co., 152 So. 83 (La. 1934), the rule applicable under 
such circumstances was well stated as follows: 

The rule that an employee may recover 
compensation when injured on the way to 
or from work in a conveyance furnished by 
the employer within the contemplation of 
the employment contract has been extended 
to cover those cases where, if there is no 
express contract to that effect, one may nev¬ 
ertheless be implied from the acts of the em¬ 
ployer in tacitly permitting him to ride to 
work and back home on a truck or other con¬ 
veyance which is used for some purpose in 
connection with the work that is going on. 

So in the present case it was proper for the 
deputy commissioner to infer from the evidence 
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that the employer tacitly permitted Garner to ride 
to and from lunch in the automobile used by him in 
his work. 

Accord: Phifer's Dependents v. Foremost Dairy, 
156 S. E. 147, 200 N. C. 65 (1930); Johnson v. 
Thompson-Starrett Co., 157 S. E. 363, 42 Ga. App. 
739 (1931). 

The general rule quoted above has also been ap¬ 
plied to cases where the vehicle was operated by the 
injured employee himself. In McClain v. Kings¬ 
port Improvement Corp., 245 S. W. 837,147 Tenn. 
130 (1922), the court, in affirming an award of com¬ 
pensation to an employee injured on the public road 
on his way to work while riding a horse furnished 
by the employer, quoted the following general rule 
from an earlier decision: 

“It is generally held that, where trans¬ 
portation is furnished by an employer as an 
incident of the employment, an injury suf¬ 
fered by the employee while going to or re¬ 
turning from his work in the vehicle so 
furnished by the employer, and under his 
control, arises out of and is within the course 
of the employment within the meaning of 
Workmen’s Compensation Acts.” 

The court continued: 

The fact that deceased was in immediate 
control of the horse does not in our opinion 
take this case out of the general rule quoted. 

Accord: Bock v. Beading, 182 Atl. 732, 120 Pa. 
Super. 468 (1936); Beck v. Ashton, 188 Atl. 36S, 124 
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Pa. Super. 307 (1936); Osterhout v. Lathan <£ 
Crane, 101 Atl. 494,92 Conn. 91 (1917) ; Lee v. Wil¬ 
lard Consol. School District No. 5, 257 N. W. 90, 
192 Minn. 449 (1934) ; Jones v. Casualty Reciprocal 
Exchange, supra; Stratton v. Interstate Fruit Co., 
supra. See also Jimeson v. Ind. Acc. Com. of 
Calif., supra. 

It may be remembered that in the case last cited 
the court said bv way of dictum: “It is evident that 
if he (the employee) had been injured while return¬ 
ing from lunch in the company’s truck there would 
be little or no question that he would have been en¬ 
titled to compensation.” 

In the case of Sztorc v. James H. Stanbury, Inc., 
179 N. Y. S. 586,189 App. Div. 388 (1919), the court 
in sustaining an award of compensation to a truck 
driver’s helper, who was injured when he left the 
truck to go to a restaurant for food, remarked: 

In this instance the employee was at all 
times in the immediate vicinity of his em¬ 
ployer’s truck, which had stopped but 
momentarily, and his duty to care for it, to 
return to it, and help bring it home, had not 
ceased. It was not as if the truck had been 
placed in a garage, while the deceased upon 
his own time had gone to a restaurant to get 
a meal. 

So, in the present case, Garner while driving 
back from lunch was still serving his employer by 
returning the sight-seeing car to the place of duty 
at Mount Vernon. 
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The attention of this Honorable Court is also in¬ 
vited to the case of Voehl v. Indemnity Insurance 
Co. of North America, supra, which arose under 
the District of Columbia workmen’s compensation 
law r , in which case the Supreme Court held that an 
injury to an employee while he was driving to work 
in his own automobile under circumstances which 
would entitle him to be reimbursed by his employer 
for the expense of operation of the car, arose out of 
and in the course of his employment. 

Outside worker rule 

Another circumstance which may be significant 
in distinguishing the present case from other cases 
of lunch-period injuries away from the industrial 
premises is the fact that Garner did not have any 
fixed place of employment and was not a plant 
worker but was required to work outdoors upon the 
public highways and might therefore be properly 
characterized as an “outside worker.” 

The courts have generally treated such classes of 
employees with more latitude than plant workers 
and office workers and have held persons falling 
within the category of “outside workers” to be 
within the course of their employment whether 
going to or from their place of work (at lunch time 
or at any other time), although a narrower rule has 
been applied to persons having a fixed place of em¬ 
ployment. 

The general rule is well stated by the New York 
court of appeals in the case of Bennett v. Marine 
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Works, Inc., 273 N. Y. 429, 7 N. E. (2d) 847 (1937), 
in which case the court sustained an award to an 
outside salesman who had been killed on his way 
from home to supervise the installation of a product 
for a customer. The opinion was, in part, as 
follows: 

The rule that employees do not enter into 
the course of their employment until they 
reach the premises or the entrance to the 
premises of their employer of necessity has 
been subject to exceptions. Distinction has 
been made between employees whose work is 
done on the premises, or so-called inside em¬ 
ployees, and outside employees whose work 
is of such nature that they have no fixed 
placed in which their work is done. Ex¬ 
amples of the latter are travelling salesmen, 
collectors, and solicitors. Naturally such 
employees spend considerable of their time 
in travelling from customer to customer. 
When injured in so doing, it cannot be said 
that they are not in the course of their em¬ 
ployment. Following the liberal approach 
in dealing with this branch of the law, the 
decisions have gone further and have held 
that employment begins when travel from 
home toward the first customer commences. 
So such employees, if they are not required 
to report first to the office of their employer, 
are held to be within the course of their em¬ 
ployment from the time they leave their 
home, or the place where they passed the 
night, with the intention of going directly to 
visit a customer. 
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Accord: Sheehan v. Board of Trustees, supra (a 
ease of injury to an outside worker while return¬ 
ing from lunch at home to his post of duty). 

In the case of Wilhelm v. Angell, Wilhelm & 
Slireve, 234 N. W. 433, 252 Mich. 648 (1931), the 
court, in setting aside the rejection by an admin¬ 
istrative board of the claim for compensation of a 
construction supervisor who was injured on his 
wav home from a meeting of a school board relat- 
ing to his work, said in part: 

If in the discharge of his duties the em¬ 
ployee is required to travel upon the high¬ 
way * * * he should be protected while 

on the highway in the course of his duties 
after leaving the last point at which he ren¬ 
dered service, regardless of whether he is 
then journeying to his next place of service 
or returning to his headquarters or to the 
place of his domicile. 

In the case of Ilarby v. Manvell Bros., Inc., 196 

N. Y. S. 729, 203 App. Div. 525 (1922), aff’d 139 

» 

N. E. 711,235 N. Y. 503, the court, in sustaining an 
award to a traveling salesman injured on his way 
from home to see a prospect, said “A traveling 
man * * * begins his work when he leaves his 
home * * * to visit directly a customer.” 

Accord: Gibbs v. R. II. Macy <Sc Co., 212 N. Y. S. 
428, 214 App. Div. 335 (1925), aff’d 152 N. E. 423, 
242 N. Y. 551 (1926) ; Krapf v. Arthur, 146 Atl. 
894, 297 Pa. 304 (1929); U. S. Casualty Co. v. Su- 
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perior Hardware Co., 184 N. W. 694, 175 Wis. 162 
(1921) ; State v. Dist. Ct. of Hennepin County, 170 
N. W. 218,141 Minn. 348 (1919) ; Haddock v. Edge- 
water Steel Co., 106 AtL 196, 263 Pa. 120 (1919); 
Lake v. City of Bridgeport, 128 Atl. 782, 102 Conn. 
337 (1925). 

In the case of Olree v. White Star Refining Co., 
232 N. W. 702, 252 Mich. 33 (1930), the court said 
by way of dictum: 

* * * if plaintiff (a landscape gar¬ 
dener) had been injured on the highway 
while driving to the job * * * he would be 
entitled to compensation. 

It will readily be apparent from the foregoing 
discussion that the case of Morgan v. Hoage, 72 Fed. 
(2d) 727, 63 App. D. C. 355 (1934), relied upon by 
the appellee in the lower court, is distinguishable 
for a number of reasons from the present case. In 
the Morgan case the employee had returned home 
to dinner at the end of his day’s work in the United 
States Navy Yard and was injured after dinner 
while on the way to the hall of the lodge by which 
he was employed in the evening as a financial secre¬ 
tary, which was an entirely distinct and separate 
employment from his Navy Yard employment. 
That was not a case of injury sustained while on 
the way to resume an interrupted employment, but 
rather of an injury received while on the way to a 
new and different employment not beginning until 
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he had reached the lodge hall. The authorities are 
virtually unanimous that employees having fixed 
places of employment are, in the absence of special 
circumstances, not in the course of the employment 
while on the way to begin the day’s work for a par¬ 
ticular employer; but, as is pointed out above, there 
is considerable, if not a preponderance of, author¬ 
ity in support of the proposition that persons have 
not abandoned their employment while going from 
work to partake of food during an intermission in 
the day’s work or while returning to resume their 
interrupted employment, especially where the em¬ 
ployee is an “outside worker” and is being trans¬ 
ported in a vehicle furnished by the employer. 
Both these latter special circumstances were pres¬ 
ent in the Garner case but not in the Morgan case. 
Morgan was not an “outside worker” since he had a 
-fixed place of work, namely, the lodge hall, and he 
was not at the time of injury riding in his employ¬ 
er’s automobile, as was Garner. 

CONCLUSION 

To summarize briefly the foregoing discussion 
the appellants respectfully contend: 

1. That the findings of fact contained in the com¬ 
pensation order are supported by competent evi¬ 
dence and should, therefore, be regarded by the 
court as final and conclusive. 

2. That on the facts as found by the deputy com¬ 
missioner, as shown by the record, the injury to 
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the employee arose out of and in the course of his 
employment. 

The court’s attention is invited to the presump¬ 
tion in favor of the validity of a compensation 
claim which is made available by section 20 (a) of 
the local compensation law, and to the rule of liber¬ 
ality of construction so often stressed by the courts 
in construing workmen's compensation laws. See 
Standard Accident Insurance Co . v. Hoage, deputy 
commissioner, 66 Fed. (2d) 275, 62 App. D. C. 245 
(1933) ; Fidelity & Casualty Co. of N. Y. v. Burris, 
59 Fed. (2d) 1042, 61 App. D. C. 228 (1932); Lib¬ 
erty Mutual Insurance Co. v. Hoage, deputy com¬ 
missioner, 65 Fed. (2d) 822, 62 App. D. C. 189 
(1933); Baltimore & Philadelphia Steamboat Co. 
v. Norton, deputy commissioner, 284 U. S. 408 
(1932); Scott v. Hoage, deputy commissioner, 73 
Fed. (2d) 114, 63 App. D. C. 391 (1934). 

In Standard Accident Insurance Co. v. Hoage, 
supra, this Honorable Court said, in part: 

It has been repeatedly observed that the 
compensation laws are remedial in char¬ 
acter, seeking to accomplish a humane pur¬ 
pose, and that their terms should be liberally 
construed. 

In view of the foregoing, it is respectfully sub¬ 
mitted that the lower court erred in setting aside 
and enjoining the enforcement of the compensation 
order awarding compensation to the appellant, 
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Garner, and that the decree of said court should be 
reversed with costs to the appellants. 
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